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In a premises case, ensuring that key evidence is preserved is your first

goal. But if spoliation occurs, know your options for moving forward.

“Spoliation” is the destruction of or failure to preserve evidence that is
necessary to anticipated or pending litigation.! This simple definition belies
a multi-dimensional and constantly evolving matrix of remedies, claims,
rules, intent levels, and causes of action.? Although spoliation theory did
not exist at common law due to its conflict with property rights, every U.S.
jurisdiction—in different ways—has developed some form of spoliation
rights and remedies.? In each jurisdiction, the duty to not destroy one’s
own property and instead to preserve it for the potential benefit of another
individual or entity is anchored by the “reasonable foreseeability” that the
evidence is essential to future judicial proceedings.*
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And with modern technology generating
massive amounts of critically important elec-
tronic evidence, every trial lawyer must be
familiar with spoliation. In premises cases,
this electronic evidence commonly comes
from video footage, including traffic cameras,
interior and exterior security cameras, and
police lapel and dash cameras. Cell phones
also generate potential evidence from
cell tower location tracking to messaging,

map, and health data accessible only on a
smartphone or smart device. This digital
evidence often is available only for a limited
window of time and may be in the control of
your client, likely defendants, or other third
parties or witnesses. As the repository of
potential digital evidence grows, best prac-
tices for the preservation of such data are in
flux and subject to further technological and
legal developments.’
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After litigation has been initiated,
the duty to preserve is apparent and
accepted, particularly when formal
discovery requests have asked for the
object, items, or data.’ But the duty to
preserve before initiation of a lawsuit is
harder to ascertain and largely centers
on whether the property owner knew or
should have known the object would be
needed in litigation.” In the event that
spoliation occurs, be prepared to bring
a claim against the spoliator to limit the
negative effects on your case.

Take Steps to Preserve Evidence
Having evidence in hand almost always
is superior to a spoliation claim, so
find ways to ensure preservation. A
well-drafted preservation of evidence
(POE) letter is crucial and should be
sent as soon as possible. A POE letter
serves two purposes: to preserve the
evidence (and perhaps even acquire
it) and to tee up a spoliation remedy
should the holder of the evidence
destroy, alter, or “lose” the data. To be
useful and enforceable, POE letters
must be specific: They should individu-
ally identify the categories of informa-
tion sought, contain reasonable time
frames, contemplate the volume of data
being requested, and offer assistance or
accommodations to ease the burdens of
production.

For example, in a premises liability
case, the letter should include the name,
venue, and essential elements of the
litigation, with sufficient specificity
to allow the landowner to have a basic
understanding of the subject matter,
scope, and relevant time period.
Additionally, the letter should indicate
that a potential legal claim involving
premises liability exists, creating
the need for the recipient to take
steps to preserve relevant material.
Identification of the types of material
to be preserved, including video,
audio, paper or electronic documents,
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voicemail, email, and photographs also
should be incorporated into the letter.
Making sure video has been preserved by
the landowner is pivotal in premises cases
as “video evidence can be the deciding

Sample POE letter. 1t is difficult to
craft atemplate POE letter because each
letter must be tailored to the jurisdiction
and the facts and circumstances of your
case, but here is a start:

factor.”® The letter’s
recipient should also
be informed that its
normal retention
policy should be
suspended for all of the
requested material.

It is never a bad
idea to include an
“everything” catchall,
but very specific
requests must be the
focus. A good rule
of thumb is to craft
the POE letter like
a formal discovery
request that would
be upheld by a court.
Just as a discovery
request for “any and
all evidence” often
does not suffice in
discovery, such broad
requests are likely
to fail as support for
spoliation.®

However, because
preservation demands
generally occur before
formal litigation is
underway, courts are
wary of POE demands
thatimpose unreason-
able costs on (as of
yet) non-parties or
third parties.’® Offers
to shoulder expenses

To [Future Defendant/Third Party]:

Re: Demand for Preservation of Potential Evidence

Evidence that is needed to prove legal claims and
likely will be utilized at trial is protected under the law
of the state of [Z]. This letter is to demand preserva-
tion of the following items [X], which we understand
to be in your possession or control and which may be
highly relevant to future litigation.

[LIST OUT “X” IN DETAIL]

This further notifies you that destruction, muti-
lation, alteration, or loss of X will irreparably harm
this or other potential plaintiffs with potential claims
against [you and/or others], and thus destruction,
alteration, or loss of X will result in legal claims for
damages being sought against you, monetary sanc-
tions, and legal instructions to be read to the jury that
[your/your company’s| failure to preserve X can be
assumed to mean that [you/your company] consid-
ered the evidence to be unfavorable to you.

If there are any expenses or difficulties with
preserving X safely and intact until such time as it
can be provided to us or inspected by us, please let me
know. We will work with you to assist in preserving
X, including but not limited to paying reasonable
expenses associated with this preservation demand.

When you receive this letter, it should be provided
to all people who may be at risk of either intentionally
or inadvertently violating the preservation demand.
People with access to X should be notified to take all
action to not destroy, lose, or alter X. This letter should
be provided to the highest levels of your organization
and to your legal counsel.

or to work out the least burdensome
method of preservation will go a long
way. For example, for video evidence,
offer to hire and pay a professional
to download the data or secure a
cloud-based storage service or provide
external storage drives.

Uncover Spoliation

Send discovery requests as early as
possible since there is little doubt that
a formal discovery request triggers an
obligation not to destroy the subject
matter of the requested discovery."
But an excellent method of revealing
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whether and when evidence was
destroyed is through a Federal Rule of
Civil Procedure (FRCP) 30(b)(6) notice.
Most jurisdictions have a civil rule of
evidence similar to Federal Rule of
Evidence 30, so the deposition method
also may be used in state court.
For example, in a premises liability
case, a Georgia trial court found that
Walmart officials had destroyed video
after a letter regarding a potential
lawsuit had been sent.”> Walmart’s
30(b)(6) representative testified during
her deposition that the normal policy
for retaining documents and materials
relating to claims is seven years, so
the court found that Walmart did not
follow its own policy and that its actions
amounted to spoliation.”® This notice
demands production of evidence in a
setting that enables you to ascertain all
of the particulars regarding the custody
and treatment of that evidence by the
defendant or a third party.
Resendez v. Smith’s Food & Drug
Centers, Inc. offers a good example
of how to do this in a premises case.™*
Resendez involved a trip-and-fall at a
grocery store. A 30(b)(6) deposition of
the store manager established that the
store destroyed highly relevant surveil-
lance video. Specifically, the deposition
was used to establish the following facts
that were needed to pursue a spoliation
sanction:
< video surveillance cameras were
in the area where the incident
occurred
< the cameras were functioning
properly

< the cameras would have captured
the plaintiff’s incident

< the cameras would have captured
prior inspections and sweeps of

the area
< the cameras would have captured

the plaintiff walking in and falling,

the investigation, the plaintiff

after the fall, the identity of the

person spilling the water before
the fall, the employee performing
the inspections, and the plaintiff
leaving the store

= the defendant’s policy and proce-
dure was to preserve surveillance
video one hour before and one hour
after an incident

< the person responsible for
reviewing and preserving the
surveillance video for the inci-
dent could not recall whether she
had reviewed and preserved the
surveillance video

< no surveillance video had been
produced

= the grocery store did not have any
video of the incident

< the grocery store did not have a
satisfactory explanation for the
missing evidence.’®
The court in Resendez concluded that

the grocery store had a duty to preserve

the video—depriving a litigant of access

1A good rule
of thumb is
to craft the
POE letter
like ‘a formal
discovery

‘request that
would be
upheld by a
court.

to clearly relevant evidence undermines
the integrity of judicial proceedings
and the purpose of a trial, which is the
search for truth.'s The court rejected the
grocery store’s argument that it is “not a
perfect world” and concluded that the
company exhibited cavalier disregard
of legal preservation duties.””

Spoliation Frameworks
When the desired evidence is not
properly preserved, knowledge of your
jurisdiction’s spoliation law is critical.

Tort of intentional spoliation of
evidence. All jurisdictions recognize
spoliation generally and offer remedies
to resolve it. A few states have adopted
a separate cause of action for spoliation,
including a claim for damages based
on the lost value to a lawsuit stemming
from evidence destruction. California
led the way in 1984, recognizing the
separate tort of intentional spoliation
of evidence.'®

Other states, including Connecticut,
Florida, Indiana, Louisiana, Montana,
New Jersey, Ohio, and West Virginia,?
followed California or developed
their own hybrid theories, including
negligent spoliation of evidence against
the tortfeasor, intentional or negligent
spoliation causes of action against a
non-tortfeasor (third-party spoliator),
or other variations.?’ Some states reject
spoliation as an independent tort,
whether brought against the original
tortfeasor or a third party.?! Deci-
sions reveal the continued tension of
achieving the proper balance between
inherent property rights and duty to
others, as well as courts’ conceptual
difficulty with how a jury might assess
damages stemming from spoliation.?

Keep in mind that only about 11
jurisdictions recognize an independent
tort of spoliation.?® If you are filing
your premises liability case in one of
those jurisdictions, you must know the
elements of such a claim, which, in the
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case of a third-party spoliator, generally
are: the existence of a potential civil
action, the legal or contractual duty to
preserve evidence that is relevant to the
potential civil action, the destruction of
the evidence, the significant impairment
in the ability to prove the lawsuit, a
causal relationship between the evidence
destruction and the inability to prove the
lawsuit, and damages.?* Accumulate as
much evidence as possible regarding
the legal duty the property owner had
to preserve the relevant evidence and
the causal relationship between the
destruction and the inability to prove
the lawsuit.

Sanctions. In most jurisdictions
that do not recognize the independent
tort, courts account for spoliation of
evidence as a rule of evidence rather
than a substantive claim or defense,
and sanctions for failing to preserve
the evidence is the only option.?* In fact,
one of the most important deterrents to
spoliation is strong and targeted sanc-
tions when spoliation occurs. Whether
the spoliator is the defendant or a third
party, courts will consider the nature
and circumstances of a particular
discovery failure; whether the lack of
preservation included willfulness, bad
faith, or other fault by the responding
party; whether comparatively moderate
sanctions are available and would be
effective or whether the responding
party has obtained satisfactory advance
notice that more serious sanctions may
be imposed; and the discovering party’s
possibility of prejudice because of the
responding party’s failure with respect
to discovery.?

An appropriate sanction should be
designed to discourage parties from
participating in spoliation, put the
risk of an inaccurate judgment on the
spoliator, and, to the closest degree
possible, reinstate the wronged party
to the equivalent position they would
have been in without the spoliation.
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The nature and severity of a sanction
for spoliation of evidence depends on
all of the above-mentioned factors, and
typically, a court may?’

-« issue a monetary sanction

< find the transgressing party in
contempt

< order that designated facts be
taken as established or preclude
the offending party from
supporting or opposing designated
claims or defenses

< prohibit the offending party from
introducing designated matters
into evidence

< strike part or all of the pleadings,
dismiss part or all of the action, or
enter a default judgment against
the spoliating party

< initiate a disciplinary action
against lawyers who engage in
unethical acts that contribute

to the improper spoliation of

evidence
< instruct the jury that a party

wrongfully lost or destroyed
evidence or instruct the jury to
presume that the lost or destroyed
evidence would have been
unfavorable to the party who
committed the wrongful destruc-
tion, or both.

Amended Rule 37(e). Federal
district courts historically had “broad
discretion” in deciding whether and
how to sanction parties for spoliation
of evidence.?® But in 2015, FRCP 37(e),
which governs the failure to preserve
electronically stored information (ESI),
was amended to allow federal courts to
impose sanctions for a party’s failure
to preserve ESI evidence when four
conditions are met: the party failed
to preserve evidence “that should
have been preserved” in anticipation
or conduct of litigation; the poten-
tial evidence was lost because the
party failed to take reasonable steps
to preserve it; the evidence cannot be

An excellent
method of
revealing
whether
and when |

evidence was

destroyed
is through
a Federal
Rule of Civil
Procedure
30(b)(6)
notice.

restored or replaced through additional
discovery; and another party was preju-
diced by the loss.? If the court finds all
four prerequisites, it may issue sanc-
tions “no greater than necessary” to
cure the prejudice.®

In short, sanctions under Rule 37(e)
are authorized when the potential
evidence is lost due to a party’s failure
to take “reasonable steps” to preserve
it. The Judicial Conference Advisory
Committee explained that because of
the “ever-increasing volume of elec-
tronically stored information and the
multitude of devices that generate such
information, perfection in preserving
all relevant electronically stored infor-
mation is often impossible.”?!

However, Rule 37(e) retains the
expectation and duty to maintain “the
routine, good-faith operation of an elec-
tronic information system,” and this
duty is a “factor for the court to consider
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in evaluating whether a party failed to
take reasonable steps to preserve lost
information.”®

Because “reasonable steps” to
preserve discoverable evidence rather
than perfection is the standard, the
amended rule “is inapplicable when loss
of information occurs despite a party’s
reasonable steps to preserve.”® Although
spoliation remedies continue to exist in
federal court, the amendment elevates
the necessity for building a record of
knowing, unreasonable mishandling of
relevant evidence.’*

Evidentiary interference instruc-
tion for spoliation. When the spoliator
is the defendant, a spoliation inference
jury instruction may be available.?® The
spoliation inference either instructs or
allows the jury to presume the destroyed
or concealed evidence would have
been unfavorable to the spoliator.3¢ The
inference “even[s] the playing field,”3”
by recognizing what is simply human
nature: one would not ordinarily destroy
evidence that helps one’s case.®®

Spoliation is a growing body of law
designed to ensure that cases are
decided on their merits rather than
letting defendants hide the ball. If you
discover a failure to properly preserve
evidence in a case, use the tools available
in your jurisdiction to stop spoliation
from derailing your client’s claims.

Allegra C. Carpenter is
the founder of Allegra Law
in Albuquerque. She can be
reached at allegra@
allegracarpenter.com.
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